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PETITION TO INVOKE 
SUPERVISORY AUTHORITY 
UNDER 37 C.F.R. 1.181 



This is in response to applicants' petition filed on May 1 5, 2008 to have Affidavits 
submitted on January 14, 2008 accepted by the Office and accordingly have the Knauss 
reference removed as prior art. 

The petition is DENIED. 

Petitioner's arguments are directed to one main issue, that of whether due diligence 
was exercised from before Knauss' filing date on December 21 , 2001 until the 
application was filed. 

37 CFR 1.131(2)(b) states, "The showing of facts shall be such, in character and weight, 
as to establish reduction to practice prior to the effective date of the reference, or 
conception of the invention prior to the effective date of the reference coupled with due 
diligence from prior to said date to a subsequent reduction to practice or to the filing of 
the application." 

MPEP 715 III states, "The date to be overcome under 37 CFR 1 .131 is the effective 
date of the reference (i.e. the date on which the reference is available as prior art)." 

MPEP 706.02 V states, "The effective filing date of a U.S. application may be 
determined as follows: . . . (D) If the application properly claims benefit under 35 U.S.C. 
199(e) to a provisional application, the effective filing date is the filing date of the 
provisional application for any claims which are fully supported under the first paragraph 
of 35 U.S.C. 1 1 2 by the provisional application." 
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A review of the record shows that the patent to Knauss (U.S. Patent Number 
7,043,687), relied upon by the Office in the rejection mailed March 19, 2008 claims 
benefit under 35 U.S.C. 1 19(e) to provisional application 60/257,982 filed December 27, 
2000. Further, the Examiner pointed out this fact on page 3, lines 4-5 in the Non-Final 
rejection mailed March 19, 2008, "Additionally, the Examiner could rely upon and 
reference the Knauss provisional application filed 2 December 2000 (provisional 
application: 60/257,980)" Accordingly, Knauss has an effective filing date of December 
27,2000. 

A further review of the record indicates that while Petitioner's evidence shows 
conception prior to the filing date of the Knauss reference (December 21 , 2001 ), there is 
no evidence which shows conception prior to December 27, 2000, the effective filing 
date of Knauss. Accordingly, the Affidavit filed on January 14, 2008 is found to be 
insufficient to properly swear behind the Knauss reference and therefore this petition is 
DENIED. 

Any questions concerning this decision should be directed to Supervisory Patent 
Examiner James Kramer at (571 ) 272-6783. 
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